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v. Boston (1882) 132 Mass. 89; Dupuy v. Wuriz (1873) 53 N. Y. 556. 
As generally stated, in order to acquire a new domicile there must be a 
union of intention and residence, animo et facto. In re Newcomb (1908) 
192 N. Y. 238; Westlake, Conflict of Laws (5th ed.) p. 363. A new 
domicile is not acquired until there is not only an abandonment of the 
old residence, but a fixed intention to establish a new residence, followed 
by execution of the intent. Boyd's Exr. v. Commonwealth (1912) 149 Ky. 
764; De la Montanya v. De la Montanya (1896) 112 Cal. 101. The 
domicile of origin or the previous domicile will prevail unless there has 
been effected that aggregate of physical and mental facts which are neces- 
sary to constitute a change of domicile. Gilman v. Gilman (1863) 52 Me. 
165. The principal case, as many previous cases, involved fundamentally 
the problem of an accurate analysis of that complex aggregate of fact 
and intention, i. e., physical facts and mental facts, which go to make up 
the legal concept of domicile. Abington v. North Bridge-water (1840) 
23 Pick. (Mass.) 70; Mather v. Cunningham (1909) 105 Me. 326. A 
woman through the additional fact of marriage, acquires the domicile of 
her husband. Barber v. Barber (1858) 21 How. (U. S.) 582; Jacobs, 
Law of Domicile, sec. 222. The matrimonial domicile which was acquired 
in Vermont by Mrs. Green, and which continued to be in Vermont upon 
the death of her husband, does not appear to have been terminated. Her 
annual return to the "Tucker House" which she maintained as her only 
fixed home, her migratory existence in lodging-houses and hotels, alter- 
nating between New York City and Hoboken, New Jersey, and her fixed 
intention not to establish a true home in New York, constitute that 
aggregate of physical and mental facts which determined her domicile to 
be in Vermont at the time of her death. 

B. L. 

Dower — Method of Assignment — Mineral Land. — Shupe v. Rainey 
(1917) 100 Atl. (Pa.) 138. — The widow of the deceased was found to 
be dowable in certain mineral veins which the deceased had previously 
conveyed. The assignees contended that the court erred in allowing the 
widow one-third of the rents and profits of such vein rather than setting 
her dower apart by metes and bounds. Held, that where the value of a 
mineral vein is not uniform, the widow should be assigned one-third of 
the rents and profits. 

Equity, in view of the disadvantages of a common-law proceeding, is 
generally availed of to afford complete relief in dower proceedings. 
Pomeroy, Equity Jurisprudence, sec. 1381. The rule that a widow is not 
dowable in mines not opened during the lifetime of her husband is 
general. Staughton v. Leigh (1814) 1 Taunt. 402; Leufers v. Henke 
(1874) 73 111. 405. It has been held, however, that where the lands are 
available for no other purpose, the widow is dowable in unopened mines. 
S eager v. McCabe (1892) 92 Mich. 186. No question of waste is raised 
where the mine has already been operated. Coates v. Cheever (1823) 1 
Cow. (N. Y.) 460. When the assignment of dower by metes and bounds 
presents a practical difficulty some other method is employed. A gross 
sum has been awarded the widow. Howells et al. v. McGraw et al. (1904) 
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90 N. Y. S. 1. The assessment of a yearly value by the jury, to be paid 
over annually to the widow, has been approved. Walker v. Walker 
(1878) 2 111. App. 418. But almost without exception in the case of 
mineral lands the practical difficulties of setting out dower by metes and 
bounds has been met by assigning the widow one-third of the rents and 
profits. Stoughton v. Leigh, supra; Williams v. Thomas [1909] I Ch. 
713; Ware v. Owens (1868) 42 Ala. 212; Clift v. Clift (1888) 87 Tenn. 
17; Strickler v. Tracy (1877) 66 Mo. 465. In most of the cases on the 
subject a solution of the problem by alternative occupation or operation 
of the mine has been suggested, but none actually employing such a method 
has been found. 

R. L. S. 



Evidence — Declaration by Deceased of Intention to Act. — Greenacre 
v. Filby et al. (1916) 276 III. 294. — In a suit against a saloon keeper 
for loss of support by the death of the plaintiff's husband resulting from 
his intoxication, evidence was offered by the defendant that the deceased 
had, over a period of two years and as recently as the day of his death, 
made threats to take his life. Held, that such declarations were inadmis- 
sible because not a part of the res gestae nor accompanied by any relevant 
act which they served to explain. State v. Faknam (1916) 161 Pac. 
(Or.) 417. — At a trial for murder the declaration of the deceased was 
offered in evidence to the effect that she could not go home that after- 
noon with the witness because she thought the prisoner was coming to 
see her in the evening. Held, that under an exception to the hearsay 
rule, the declaration was admissible as showing an intention to meet the 
prisoner, though it was not evidence of any intention on the latter's part. 

Two views are taken in general by American courts as to the admis- 
sion -or exclusion of declarations of intention. The principal cases are 
representatives of them. Some courts admit such statements if they are 
a part of the res gestae. State v. Smith (1881) 49 Conn. 376, 381 ; State 
v. Jones (1884) 64 la. 349, 353; U. S. v. Nardello (1886) 4 Mackey 
(D. C.) 503, 515; State v. Hayward (1895) 62 Minn. 474, 484; Balto. & 
Ohio R. R. v. State (1895) 81 Md. 371, 383; Nordgren v. People (1904) 
211 111. 425, 433; People v. Atwood (1915) 188 Mich. 36. Such a rule 
must of necessity bar statements, even very close in point of time, when 
they fail to accompany ■ an act which is itself receivable in evidence. 
State v. Wood (1873) 53 N. H. 484, 494; Com. v. Fetch (1882) 132 
Mass. 22; Siebert v. People (1892) 143 111. 571, 584; State v. Fitzgerald 
(1895) 130 Mo. 407, 434; Chi. & En. III. R. R. v. Chancellor (1897) 165 
111. 438, 441; Foster v. Shephard (1913) 2 58 111. 164, 179. On the other 
hand, many courts receive evidence of declarations of intention as being 
independently relevant, that is, either as being verbal acts or as coming 
within an exception to the hearsay rule, analogous to the exception of 
declarations concerning bodily condition. Where this view is taken, 
nearby statements of intention come in whether regarded as part of the 
res gestae or not. Conn. Mut. Life Ins. Co. v. Hillmon (1891) 145 U. S. 
285, 294; Commonwealth v. Trefethen (1892) 157 Mass. 180, 185; State 
v. Hayward (1895) 62 Minn. 474, 497; State v. Mortensen (1903) 26 



